Annex 2

REGULATORY IMPACT STATEMENT: WEATHERTIGHTNESS ADVISORY
AND DISPUTE RESOLUTION SERVICE

Statement of the problem and the need for action

1. A growing number of new housing constructions are now \ng signs of wat
damage and rotting timbers. The most significant incid up mark
one-off single dwellings and multi-unit, condominiu ments. T
dwellings are most prevalent in Auckland. &

2. Many of the houses have been built using
claddings are now demonstrating an |n o
entering the framework, and do not av
into framework, it has been unabl

c panel syst
"* ent extern from
‘ ater has got

3. In addition, since about 199 houses bU|It with urtreated
timber®. At thetime the r ns'were p t ought that boron was
useful only for prot msect in e now know that it also
prevented rot.

4. AnOvervi 0 abllshedl Ly 2002 estimated that the total

population.o elling nd 18,000. The Overview Group
estim ifhaf of theqronokthic clad dwellings built over the last decade
req rat an av $20,000 the cost of rectifying the problem
I |th|ntheran 0 million and $240 million.
r ent is that a confluence of factors has led a major
|c b has now become commonly known as the “leaky
bUIldI n These include:

n responsibilities and relationships of designers and builders.
planning criteria relating to plot ratio and yard distances that
vertently lead to particular building solutions or contribute to the choice

@% of building style.

Lack of professional and trade skills and good judgments.
Changes in on-site structures and responsibilities.
Imperatives of cost and speed.

Emphasis among product manufactures on products rather than on building
systems.

! In 1995 regulatory changes allowed the use of untreated kiln dried timber in housing construction.
Previously any timber used in housing construction had to be boron treated.



Lack of effective supervision / inspection practices.

Lack of detail, prescription, performance criteria, and guidance in the
Approved Documents regarding weathertightness compared to other aspects
such as structural integrity.

6. The extent to which any of these factors contribute to a problem will differ on a
case-by-case basis, and so too the mix of parties involved

7. Homeowners with aleaky building problem may:
struggle to pinpoint the root cause of their probl ems, % &
have difficulty identifying al the parties involv ruction
dwellings;

have difficulty identifying relevant comp I e may have

have difficulty finding someone to ta o] eﬁpons b||| e prolect
anymore, given the multitude of different pa |es th eNDhvolved
(namely, builders, other buildir roduct
manufacturers, developers, e, ject managers,

insurers, building certifj % local authorities, and
e available to address their

the Building Industry
can be many thousands of dollars;

have little idea rega ing
problems,
find the cost r rig aleg y
SlgnIfIC cost of legal(ad '

s glven thé lex/nature of the factual and legal issues that
relved, the mtltiphiéity of parties with potentia liabilities under a

id reof dlffe%‘
@@ themsd%rgg eir wits and limited resources against the resources

available t orates. If the value of homeowner’s primary asset —
% their h@% stake, they may fedl particularly vulnerable.
8 In %@ an Expert Panel was established to examine how best to provide
C tle disputes. The Panel’s assessment is that the current legal
does not provide simple and readily accessible remedies for building

(o)
%sp . Alternative services and processes are recommended.

2 It costs $120 to lodge a claim with the district court, another $450 for a fixture and the first half day of
hearings, and $450 for each half day thereafter. The disputes could conceivably last many days.



Statement of the public policy objective

9. Thetwo primary public policy objectives underpinning the proposals to establish
weathertightness advisory and dispute resolution services are that homeowners of

leaky buildings have:

access to independent advice on the options available for redressing their
problems and

- affordable access to fast and effective disputes resol utic@ess& &
Statement of options for achieving the desired outcom@ Q @

I nformation and advice % : §§
Satus quo % @

10. Under this option the esti matqi QOiomeowner &wpm% are at risk,
have to try and find informatiOn © q\*‘ Ky buildings ves (there is no formal
body charged with educati plic in rel ' weathertightness of
buildings). Homeowners wh ect th ave a problem will wishto
know: %

- theway i %roblem @ :
what it does ocgur;
t can bet t edy the problem;

costs of
th ies who may onsible; and

ays in which recovery may be sougtt from those parties.

Ightness @aw ce (preferred option)
11 The%%ﬁ option is the establishment of a weathertightness advisory service to
\i/ |

¢ education by the use of al types of media, publication of
, booklets and videos. The advisory service would:

@ % ; help individual homeowners understand the general information contained in
the service's publications and, in particular, to make an informed choice

between the various methods of dispute resolution available to obtain
compensation for damage caused by |eakage through the external wall
cladding systems of their homes; and
advise individua homeowners who choose to use any stand-alone dispute
resolution service about their options under that service and what they need to
do to take advantage of it.



Disputes resolution
Satus quo

12. The dispute resolution options currently available to parties to a building dispute
include:

direct negotiation;
aclaimto aDisputes Tribunal; or

- aclaminaDistrict Court or the High Couirt. %
Dispute resolution service (preferred option)

13. The preferred option is that a disputes resolutig e &stabllsh .e dress
specific cases of leaky buildings. This WouII ude hom ners'séel ing

legal redress through existing mecha n| ents of t e Would
include:

an 0800 line and website w. o Neowners % ormation about
accessing the servi ce a

afacevalue asseﬁsmen that ap| neet the criteria for entry

into the service;

appointment of~ac anager to ion once it is registered;
areport by af independent assesso ine if the applicant has a bona
fide case d&crih roblem and the work required to

-v» |@> 6
appllcan ang epted by other parties, voluntary mediation on
ohcerns and t ;
a agreement |ated outcomes,

ected by &p |cants, compulsory adjudication limited to establishing legal

Ated F& 'ons that are enforceable in the same manner as a judgment

of rtox stmilar;

ion of saf -representation;
% ce of legal representation and other assistance; and
ht of appeal to the courts. Officials have recommended that the grounds for
% peal be limited in the same manner as appeals from the Digtrict Court.

ThIS is the preferred option given the complexity of the factual and legal issues
and the desire for fast and effective resolution.



Statement of net benefit of this proposal
Benefits
15. The benefits of a specialist advisory and disputes resolution service are that:

homeowners will be better informed and less uncertain as they have access to
information in relation to the weathertightness of buildings;

homeowners will be able to make informed decisions isputes
resolution processes;
homeowners will have access to a wider range of resolution
processes;, and
the services will aim to provide a credi bIe as ectlve alternt e
courts system.
Costs
16. The costs of the services wi v upon t %‘lent, homeowners
and other parties.
Gover nment
17. The cost of pro ' ry and lution services over the 26
months to D 06 haveb itated to lie between $15 million and
$50 millio . arge vari s by the uncertainty over the volume of
ediation dlcatlon phases.

ficials consider that the costs are more likely to

{%@. this point ini
%Qfgye range ofﬁ%S mil to $25 million, based on the Panel’s view of what is
ot likel d supplemented by initial indications of alower than
iCipate e fg' the 0800 call center. The establishment team and Treasury
are furt g the resource requirements for the proposed service.

-~

>0

sts associated with the services will necessarily be borne by the
imited costs may be recovered if Ministers agree to modest fees being

19
for use of the services. It may also be possible to access some o the
ilding Industry Authority’s accumulated reserves. Ministers might also
consider seeking financial assistance from Local Government New Zealand and
the building industry.

Homeowners

20. The costs that may be faced by homeowners include:



Any fees that may be charged for access to the services. This may be eased if
asharing of feesis part of any mediated outcome, and if an adjudicator
awards costs. In cases of financial hardship, the Chief Executive of the
department responsible for the services should be granted the power to waive
fees.

The cost of collecting and analysing relevant information. These costs will be
minimised by the proposed information and advisory services and are,
therefore, likely to be less onerous than attempting to progress a claim in the
absence of such services.

The cost of any legal representation and other assistanc

representation is encouraged, the cost of legal repr be av0|d
In complex cases and/or cases where the stakes ever, it |
that such assistance will be sought. Officials

ended
aid be available on the same basis as if the matter takentoac
Homeownerstime. The Expert Panel has ik

ed that the nfost li
S [espec 3.25 days.
%t @I ey to

spend considerable time sourcing .7'“ : alking to
lawyers and technical exp so.on. Non e time involved here
is very likely to be less t
necessary to spend h
available.

Asthe value |ker to be 2
the stress of a weathert
consder S partlcul OhVE the potential factual and legal

es and oped state of the law. The specialist

%% uId serve to ease some of this stress.
Other R tl%e could x

ialy be alar ber of other parties involved in any one dispute. These

lude bu U|Id|ng trades and sub-contractors, product
manuf @% opers, architects, draughtspeople, project managers, insurers,
bUI| frers (individual and corporate), local authorities, and the Building

outcome reached.

% ority. The costs to these parties could include:
% ing a share of the fees for mediation, if cost sharing is part of the mediated

Full or part payment of the fees for adjudication, should the adjudicator
choose to award costs.

The cost of collecting and analysing relevant information, the cost of any lega
representation and other assistance, time, and stress. However, as for
homeowners, the key features of the advisory and disputes resolution services
are likely to mean that these costs are less than what other parties would have
incurred had these services not been available to them.

The opportunity cost of time. That is, the cost of not being available to work.



Consultation

22.

23.

24.

25.

Advice on the proposals for advisory and disputes resolution services has
involved a core group of officials from the Department of Internal Affairs (lead),
Minigtry of Justice, Department for Courts, Ministry of Economic Development,
Ministry of Consumer Affairs, Ministry of Housing, the Treasury, State Services
Commission and the Department of the Prime Minister and Cabinet.
Their comments on how to minimise any costs and what refinements are required
to gain greatest benefit from the advisory and disputes reso services
proposed by the Expert Panel, form the basis of the Cabi &
Given the tight timeframe that was available to th %el only @
consultation took place with non-government akeho s. A summ &
stakeholders’ responses is included as Annex Eta the Panel’s
comments covered the: % &

appropriateness of the entry cr, t

funding of services,

role and necessary c s and adjudicators,
assessment process
duration of services
whether mediati Id be vqu sultancy;

[aNirisrar elmpllc ms and

All %ns of st ave been covered off in either the report of
the el or th ared by officias for Cabinet.

COM P‘ OST STATEMENT
Soy ceﬁ of co Ss

26.

@

%’ compliance costs for affected business arise from:
ning the new system. This cost is minimised by the proposed information

and advisory service. While the service has been designed with homeowners
inmind, it is aso likely to prove valuable to businesses. The generd role of
the service would be one of public education. An Expert Panel, whichin
October 2002 advised on the purpose and role of information, advisory and
dispute resolution services, has proposed that the service could provide
information in a number of different ways, including publicity in the media,
and the publication of pamphlets, booklets and videos.



Partieslik

Legal fees. As sdf-representation is encouraged, the cost of legal
representation can be avoided. In complex cases and/or cases where the
stakes are high, however, it is likely that such assistance will be sought.

Fees charged by technical experts. While homeowners need for an expert’s
opinion on the cause of leaks and extent of damages is minimised, if not
avoided, by the proposal that an independent assessors report be prepared on
their kehalf, the same does not hold for businesses. To the contrary, the report
is likely to make it even more pertinent that businesses seek the advice of
experts working on their behalves.

Staff time and cost. The Expert Panel has estimated th most likely
timing for mediation and adjudication is respectively %Eﬂd 3.25d
In addition to the time spent in these processes, to
sourcing and analysing information, talking to er techni

and generaly preparing for mediation or adjudi Nonethel
involved here is very likely to be less thah avhat busmesses ld h S
otherwise found necessary to spend h 2
services not been available.

Form filling and other admini r . A num %r swill need to

be filled out and signed by al o ferent |sputes resolution
[ [ [ , medi judlcatl on protocols

process, including a regi
and agreements, and 3%}1 to be bo d lated outcomes.
Costs implied by pro liable, there are likely to be
compliance co; from provi §%’ne&s that remedia work has
been undert% isfactor r that damages have been paid.

Travel dation co: mgs are held away from where a

business i ed, travel odation costs may be incurred.
‘ecteol @

Sory and resolution

%2 of partl ay e affected by a weathertightness dispute is large.
incl ud t limited to:

%)/ contractors,
: elopers,

bUI |
ufacturers
ding trades;

architects;

draughtspeople;

project managers,

insurers;

building certifiers (individual and corporate);
local authorities;, and

the Building Industry Authority.



28.

29.

Estimated compliance costs of the proposal

30.

3L

more or
of damagest WNers to remedy or recover, and the financial
situation parti

The number of parties that may be affected is unknown. The Expert Panel has
assessed that the number of at risk dwellings to be 18,000. It's “most likely”

scenario is that 30% or 5,400 of cases will be accepted into the disputes resolution
service, and 50% or 2,700 of these will meet the service' s acceptance criteria.
Forty percent (1,100) of accepted cases are expected to be progressed through
mediation, and 60% (1,600) through adjudication. For each of these mediated and
adjudicated processes there will be a different mix of affected parties. It will be
the role of the independent assessor to identify who those parties are.

The size of businesses impacted is likely to span the whole rum. For
example, sitting at one end of the spectrum is the self- ilder; att
other end is the corporate giant involved in property d :

Given the time available to develop thi % /N0 robu %e or
qualitative estimate of compliance cegts canbé provid e of compliance

seDa A smple [ gonly a
8 spesslily resolv, h mediation in less than
ase involving a mber of different

e easily | gressed through adjudication

parties, some of whom-may
may involve consi d me, effort apel.c tial compliance costs.
a. som

half aday. A more compli

Compliance e relative to the estimated value

are h hat would have been heard if this aternative
esol ution. avenu not been available, then compliance costs are

2%{}2;9, and generally less than, those that would have been
urred shqulgthi native avenue for disputes resolution not have been
availabl % 7if this new service encourages a greater number of claimsto
be mao%gOW total quantum of compliance costs could be greater. The net
effect n.

m implications of the compliance costs

3A.

If the processes of mediation or adjudication lead to the final resolution of
weathertightness disputes, then the compliance costs incurred by affected parties
are likely to be one-off and non-recurring.

Should, however, the determination of an adjudicated process be appealed, then
the costs will continue until afinal resolution is reached in the courts. It is not
uncommon for appeals to take up to five years to resolve.



L evel of confidence of compliance costs estimates

35. As previoudy noted, given the time available to develop this proposal, no robust
quantitative or qualitative estimate of compliance costs can be provided.

36. And commented above, the net effect on compliance costs is unknown. If no
additional cases are heard, then costs are likely to be no more than, and generaly

less than, those that would have otherwise been incurred. If this new service
encourages a greater number of claims to be made, then the total costs could be

greater. % &
Key compliance cost issuesidentified in consultation &Ei\\’ ‘ @

resolution servicesis affordable acceﬁt fectlve di Iutron
processes. It iswith this overarchr n ici als
prepared the Cabinet paper com pert Panel.

The content and recommendatl
group of officiasinvolved ternal Affairs (lead),

Ministry of Justice, Depart r conomic Development,
Ministry of Consum nistry of HOUS he Treasury, State Services

Commission and the tment of th Aster and Cabinet.
38. Given theti i ethat w ]

Icy intent. The core

e to the Expert Panel, only limited

consultatj en plac vernment stakeholders. A summary of
stak I oNses is| as Annex E to the Panel’ s report. All of the
ehol der covered off in either the report of the Expert
% paper prep tficials for Cabinet.
%ng com rements

39 Offl mmended in favour of facilitating homeowners to make
sions regarding which disputes resolution path is best. No paths are
. Disputes may be settled through negotiation, mediation, adjudication,
|spute£ Tribunal, or in court.

Rather than overlaps, there are synergies associated with having the proposed
weathertightness advisory and disputes resolution services, sitting alongside

existing disputes resolutions services. For example, the information and advisory
services will make businesses more aware of the issues and the options, regardless
of which disputes resolution path is ultimately taken. And the independent report
of assessorsis a vauable input into any legal proceedings.

10



41. A potential overlap may occur where a dispute is commenced within the service,
only to discover part way through the process that the matters would be better
heard before the courts, due to the complexity and/or novelty of the case. In these
instances, officials have proposed that adjudicators have the power to transfer
proceedings to the courts.

42. Theflipside is where a case has commenced in the courts prior to the option of a

mediated or adjudicated aternative disputes resolution service becoming
available. Officials propose that the presiding judge determine whether or not it is

in the best interests of justice for the case to be transferred new service. 3
Steps taken to minimise compliance costs % @
43. As previoudly noted, one of the key public intents of the 0sed\ &0 |sory
and disputes resolution servicesis affor to fast and ive disputes
resolution processes. Minimising co Sis key S taken to
further minimise compliance costs [ are not I the

provision of information

use of electronic techn 0800 aC| litate the accessibility
of services,

preparation of Vi ndepend

assignment ial case m anage each successful
aopllcatl

rm des gn

26 ee on th for mediated and adjudicated processes that
..u er flexihi court proceedings;, and
results thro atl on or adjudication.
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